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FINAL COMPENSATION ORDER

THIS CAUSE carne on for a final merits hearing on May 24, 20I 1. Claimant was
represented by Matthew Carrillo and Carl Carrillo, and the Employer/Carrier was represented by
Sean O'Conner and Laura Buck. The hearing and this Final Compensation Order resolve the
Petitions for Benefits filed November 8, 2010, and May 17, 2011.

A. Stipulations:
1. This court has jurisdiction over the parties and the subject matter.
2. Venue is in Alachua County.
3. An employer/employee relationship existed on the date of accident.
4. Workers' compensation insurance coverage was in effect on the date of accident.
5. The accident was accepted as compensable.
6. The left knee injury is related to the accident.
7. Claimant reached MMI on December 27, 2006 with an 8% PIR.
8. Claimant's base Average Weekly Wage is $976.42

B. Claims:
1. PTD and PTD Supplement Benefits from May 1, 2011 to present and continuing.
2. Penalties, interest, costs and attorney's fees

C. Defenses:
1. PTD and PTD Supplemental Benefits are not owing pursuant to § 440.15, F.S.
2. If PTD benefits are awarded, E/C is entitled to an SSD offset.
3. No penalties, interest, costs or attorney's fees are due.

D. Joint Exhibits
1. Deposition of Dr. Frank Ellis, with medical records, taken February 23,2011

E. Claimant Exhibits
1. Vocational Evaluation Report of Dr. Spitznagel
2. Curriculum Vitae of Dr. Spitznagel
3. Job Search Log



F. Employer/Carrier Exhibits
1. Re-employment Assessment & Re-employment Assessment Addendum of Lisa

Anderson
2. Deposition of Richard A. Palmer, taken March 31, 2010
3. Deposition of Richard A. Palmer, taken December 22,2010

G. Court Exhibits
1. Claimant's Trial Memorandum (argument only)
2. Employer/Carrier's Trial Memorandum (argument only)

H. Live Testimony
I. Richard A. Palmer, Claimant
2. Dr. Ronald Spitznagel, Claimant's Vocational Expert
3. Lisa Anderson, Employer/Carrier's Vocational Expert

FINDINGS OF FACT
AND CONCLUSIONS OF LAW

For a post-2003 date of accident, a claimant not presumptively PTD based on a listed
injury may establish entitlement to PTD benefits by presenting evidence of one of the following:
(I) permanent medical incapacity to engage in at least sedentary employment within a 50-mile
radius of the employee's residence, due to physical limitation; (2) permanent work-related
physical restrictions coupled with an exhaustive but unsuccessful job search; or (3) permanent
work-related physical restrictions that, while not alone totally disabling, preclude a claimant
from engaging in at least sedentary employment when combined with vocational factors. Blake
v. Merck & Co., 43 So. 3d 882 (Fla. 1st DCA 2010); Ferrell Gas v. Childers, 982 So. 2d 36 (Fla.
1st DCA 2008).

With regard to the second method, there is no requirement that a claimant present direct
proof of a causal connection between his physical limitations and his unsuccessful job search.
Martinez v. Lake Park Auto Brokers. Inc., 2011 Fla. App. LEXIS 6056, 2-4 (Fla. l " DCA Apr.
29,2011). This is a finding that may be inferred from a claimant's inability to find employment
after an exhaustive job search. See id. (citing Fla. Mining &Minerals v. Brantley, 418 So. 2d
352, 353 (Fla. 1st DCA 1982) ("[A]lthough there is no direct proof of rejection for ajob because
of [claimant's] disability, such direct proof of this essential element has not been required by
prior decisions of this court.")).

However, the job search must be conducted in good faith, and lCCs retain discretion to
find a job search inadequate. fd. (citing Publix Supermarkets, Inc. v. Redding, 689 So. 2d 1253,
1254 (Fla. l " DCA 1997) ("[I]n passing on the sufficiency of a work search, the lCC must
decide whether claimant's efforts were reasonable and performed in good faith in light of all the
relevant circumstances: physical impairment, age, industrial history, training, education,
motivation, work experience, work record, and diligence."); Korody v. Quality Steel & Claims
Ctr., 694 So. 2d 40, 42 (Fla. 1st DCA 1997) ("There is no absolute number of minimum or
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average monthly contacts as a threshold requirement for an adequate work search. The decisions
of this court have ... instead [emphasized] that the adequacy of a work search is a factual issue
which is dependent upon the totality of the circumstances, including quality and context as well
as number ofjob contacts, in each case.").

Here, Claimant seeks to establish entitlement to PTD benefits under the second and third
methods. Claimant has permanent work restrictions of no climbing or kneeling. (Ellis depo. pp.
12-13, 16). He has a two-year degree in Aircraft Maintenance, and he worked in aircraft
maintenance for approximately 14 years, and as a flight engineer for ten years. (Anderson voc.
rep. p. 3; Claimant trial testimony). Claimant has an Airframe and PowerPlant license from the
FAA and Turbo.let Flight Engineer certification. (Anderson voc. rep. p. 3).

Following his injury in 2006, except for approximately three months, Claimant has
worked essentially uninterruptedly. (Claimant trial testimony). Claimant's duties have required
him to inspect and repair commercial airplanes, in both assembled and dissembled form, and to
ensure the aircraft he was assigned was mechanically safe to fly. He has been in supervisory
positions which required him to prepare work assignments for the employees on his shift,
address work safety, and use the computer to look up information in manuals. He has also
installed Wi-Fi on airplanes. Some of the work he has performed has been in a classified
supervisory position. His computer skills include familiarity with Word, PowerPoint, and limited
use of Excel, and he completes his banking online. (Anderson voc. rep. pp. 3-4). It is
uncontested that Claimant could successfully complete vocational retraining. (Anderson trial
testimony; Spitznagel trial testimony).

When considering Claimant's above-referenced vocational factors, coupled with his
permanent work restrictions of no climbing or crawling, tins court finds these two factors
combined do not preclude Claimant from engaging in at least sedentary employment.
Accordingly, Claimant is not entitled to PTD benefits under the third method.

However, Claimant has established entitlement to PTD benefits under the second method.
Between July 14, 2010 and May 18, 2011, Claimant applied for approximately 76 jobs.
(Claimant trial testimony; .Job Search Log). Significantly, these jobs included three of the eight
jobs Anderson found during her labor market survey. (Anderson voc. rep. pp. 7-8; Job Search
Log). It should be noted that although Anderson found eight job openings while performing her
labor market survey, she did not provide Claimant or Claimant's counsel with the list of these
jobs. (Anderson trial testimony).

The vast majority of the 76 jobs for which Claimant applied were in the categories in
which Anderson opined Claimant would be capable of performing work. (Anderson voc rep. p.
7; lob Search Log). Claimant applied for numerous positions in every category listed by
Anderson. Claimant was not offered employment at any of the places he applied. (Claimant trial
testimony). There was no direct evidence offered to indicate Claimant's permanent work
restrictions were the reason he was not offered a job. However, under Afar/inez, such evidence is
unnecessary. It is only necessary to establish Claimant performed the work search in good faith.
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When considering Claimant applied for approximately 76 jobs, including three of the
eight specific jobs Anderson found available, even though Anderson did not provide Claimant
with the positions she found available, and he applied for numerous positions in every job
category for which Anderson opined Claimant was capable of performing work, this court finds
Claimant conducted his job search in good faith, and infers there was a causal connection
between Claimant's permanent work restrictions and his unsuccessful job search. Because
Claimant presented evidence of permanent work restrictions, coupled with an exhaustive, good
faith job search, Claimant has established entitlement to PTD benefits under the second method.

Claimant has been receiving Social Security Disability benefits since February, 2011.
The Employer/Carrier seeks a Social Security Disability offset against PTD benefits awarded.
The Employer/Carrier's right to a social security offset is self-executing, and may be taken
administratively and need not be determined by the .TCC. Von Burks v. Day's Harvesting, Inc. &
Crims, Inc., 597 So. 2d 858 (Fla. 1st DCA 1992); Quail Ridge v. Johnson, 584 So. 2d 199 (Fla.
1st DCA 1991).

Based on the foregoing, it is hereby, ORDERED and ADJUDGED that:

1. The claim for PTD and PTD Supplemental Benefits from May 1, 2011 to the
present and continuing is GRANTED.

2. The claim for penalties, interest, costs and attorney's fees is GRANTED .
.Turisdiction is reserved to address the amount of fees and costs if the parties
cannot agree.

3. The E/C's claim for a Social Security Disability offset is GRANTED.

DONE and ELECTRONICALLY MAILED to counsel this"? 1'1ay of May, 2011, in
Chambers, in Alachua County, Florida.

Carl Carrillo; carrillolawoffice@gmail.com
Sean S. O'Connor; rschol@mcconnaughhay.com; soconnorrgmcconnaughhay.com
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